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NASD Dispute Resolution, Inc.

In the Matter of the Arbitration Between:

Elliot S. Berman, Debra Berman, and Martin J. Ungar, (Claimants) vs. First United Equities
Corp., Douglas K. Traynor, Frank L. Giacchetto, Jason A. Cohen, Jonathan D. Winston, and
Bear Stearns & Co., Inc., (Respondents)

Case Number: 99-03625 Hearing Site: Boston, Massachusetts

REPRESENTATION OF PARTIES
Claimants, Elliot S. Berman (“E. Berman”), Debra Berman ("D. Berman"), and Martin J.
Ungar (“Ungar”), hereinafter collectively referred to as “Claimants”: Howard M. Rosenfield,
Esq., a sole practitioner, Farmington, CT.
Respondents, First United Equities Corp. (“FUEC”), Frank L. Giacchetto ("Giacchetto"),
Jason.A. Cohen ("Cohen"), and Jonathan D. Winston (“Winston”), did not make
appearances in this matter.

Respondent, Douglas K. Traynor ("Traynor"), appeared pro se.

Respondent, Bear Stearns & Co., Inc. ("Bear"): Harold J. Ruvoldt, Esq., Fischbein, Badillo,
Wagner, & Harding, New York, NY. Previously represented by: Darya Geetter, Esq., Bear
Stearns & Co., Inc., New York, NY.

CASE INFORMATION
Statement of Claim filed on or about: August 5, 1999.
E. Berman signed the Uniform Submission Agreement: June 13, 1999.
D. Berman signed the Uniform Submission Agreement: June 13, 1999.
Ungar signed the Uniform Submis<ion Agreement: June 15, 1999.
FUEC did not file a Statement of Answer or sign a Uniform Submission Agreement.
Giacchetto did not file a Statement of Answer or sign a Uniform Submission Agreement.
Cohen did not file a Statement of Answer or sign a Uniform Submission Agreement.

Winston did not file a Statement of Answer or sign a Uniform Submission Agreement.

Traynor did not file a Statement of Answer or sign a Uniform Submission Agreement.
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Statement of Answer and Motion to Dismiss filed by Bear on or about: October 8, 1999.
Bear signed the Uniform Submission Agreement: September 17, 1999.

CASE SUMMARY

Claimants asserted the following causes of action: misrepresentation; breach of fiduciary
duty; unsuitability; violation of NASD and NYSE rules; failure to supervise; agency and
control person liability; breach of contract; negligence and gross negligence; negligent
supervision; common law fraud; unauthorized trades; and violation of securities laws.
Claimants’ claim involved the stocks and/or warrants of Aqua Care, Symbollin, Ashton
Technologies, and National Medical Financial Services.

Unless specifically admitted in its Answer, Bear denied the allegations made in the Statement
of Claim and asserted the following defenses: the role of Bear with respect to Claimants’
accounts was to act merely as clearance agent for FUEC; Claimants were advised, at the
time they opened their accounts, that FUEC would be solely responsible for the conduct of
their account and ensuring that all transactions were in compliance with applicable rules and
regulations; by express agreement, Claimants cannot hold Bear liable for the alleged
wrongdoing of FUEC or for any employees or control persons of FUEC; Bear is not liable
to Claimants under any theory of liability; and the applicable case law, as well as the written
agreements signed by Claimants, compel the conclusion that Bear cannot be held liable for
the alleged wrongdoing set out in Claimants’ Statement of Claim.

RELIEF REQUESTED

Claimants requested:
1. Compensatory damages in the amount of $51,443.00 for the Bermans and

$66,742.00 for Ungar pursuant to the Miley v. Oppenheimer "well-managed"
account calculation, along with "make-whole award" attorneys’ fees in the
amount of $25,722.00 for the Bermans and $33,371.00 for Ungar;

2. Pre- and post-award interest;

3. Punitive damages in such amount as the Panel deems appropriate to deter
Respondents from future acts of misconduct such as those giving rise to this
claim; and

4. Payment of all of Claimants’ costs, expenses, and disbursements, including

reasonable attorneys’ fees, in pursuing this claim.

Bear requested that the Statement of Claim be dismissed and that the costs of this proceeding
be assessed against Claimants.






